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JURISDICTIONAL STATEMENT 
While the Utah Supreme Court has jurisdiction in this matter pursuant 
to Constitution of Utah, Article VIII, Sections 3 and 5; and Section 78-2-
2(3)(j), Utah Code Annotated 1953, as amended, this matter has been 
transferred to the Utah Court of Appeals for disposition, pursuant to Section 
78-2-2(4), Utah Code Annotated, and an Order dated October 23, 2002 by 
Pat Bartholomew, Clerk of the Utah Supreme Court, acting for the Court. 
STATEMENT OF ISSUE AND STANDARD OF REVIEW 
Can the conduct of any creditor in Utah, such as that of appellant ECO 
Marketing, Inc. making verbal and written email statements to the 
1 
defendant/appellee Robert Hardesty, refute an inference that simply 
negotiating a partial payment check of $3,394.72, without more, satisfies the 
third element of an accord and satisfaction sufficient to impute a complete 
settlement of the entire $24,700.00 amount owed by Hardesty to ECO 
Marketing, Inc.? 
The Standard of Review applicable to the trial court's having granted 
defendants' Motion to Dismiss under Rule 12(b)(6) of the Utah Rules of 
Civil Procedure is that a Motion to Dismiss should be granted only "where it 
appears that a plaintiff can prove no set of facts in support of the claims 
asserted." Precision Vascular Svs. v. Sarcos, L.C., 199 F.Supp.2d 1181, 
1185 (D. Utah 2002). Furthermore, according to Heiner v. S.J. Groves & 
Sons Co., 790 P.2d 107 (Utah Ct. App. 1990), the Court of Appeals is 
obliged to construe the complaint in the light most favorable to the 
plaintiff/appellant here, and to indulge all reasonable inferences in its favor. 
Because the propriety of a Rule 12(b)(6) dismissal is a question of law, the 
appellate court should give the trial court's ruling no deference, and should 
review it under a correctness standard. St. Benedict's Dev. Co. v. St. 
Benedict's Hospital. 811 P.2d 194 (Utah 1991); Wright v. University of 
Utah, 876 P.2d 380 (Utah Ct. App. 1994); Russell v. Standard Corp.. 898 
P.2d 263 (Utah 1995). 
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CONSTITUTIONAL OR STATUTORY PROVISIONS 
There are no specific constitutional or statutory provisions which are 
relevant or helpful in this case, since the contracts under which Robert 
Hardesty owed money to ECO Marketing, Inc. did not concern a sale of 
goods under Section 70A-2-101 et seq., Utah Code Annotated. 
STATEMENT OF THE CASE 
This is an appeal taken from the final Findings of Fact, Conclusions of 
Law and Order Granting Defendant's Motion to Dismiss entered by the 
Honorable Michael K. Burton in the Third District Court on July 30, 2002 
against plaintiff and appellant ECO Marketing, Inc. ("ECO Marketing") and 
in favor of defendant/appellee Robert Hardesty ("Hardesty"). R. at 67-71. 
In his Conclusions of Law, Judge Burton stated that ECO Marketing 
accepted Hardesty's payment as an accord and satisfaction as a matter of law 
by endorsing and depositing Hardesty's check, regardless of ECO 
Marketing's conduct and efforts to negate Hardesty's tender of payment. R. 
at 69. ECO Marketing timely filed a Notice of Appeal on August 21, 2002. 
R. at 72. 
Following ECO Marketing's filing an appeal, and its Docketing 
Statement on September 11, 2002, Hardesty filed a Response to Docketing 
Statement and a Motion for Summary Disposition on September 24, 2002, 
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together with supporting memorandum of points and authorities. ECO 
Marketing filed a Response to this motion on October 7, 2002, and Hardesty 
filed a Reply thereto on October 10, 2002. On October 31, 2002, Judge 
Norman H. Jackson, Presiding Judge for the Utah Court of Appeals, denied 
Hardesty's Motion for Summary Affirmance, and deferred the same pending 
plenary presentation and consideration of the appeal. 
STATEMENT OF FACTS 
After a fairly short business relationship which involved a tentative 
agreement and articles for a limited liability company that Hardesty never 
got around to filing (R. at 10-14), as well as a Consulting Agreement 
between the parties dated April 18, 2001 (R. at 30-31), ECO Marketing and 
Hardesty decided to part ways. ECO Marketing prepared an Invoice to 
Business Pricing Systems and Robert Hardesty (collectively, "Hardesty"), 
reflecting an agreement on how much was owed to ECO Marketing by 
Hardesty. R. at 45, Affidavit ofBrad horn. Pursuant to that agreement, 
ECO Marketing prepared an Invoice to Hardesty in the amount of 
$24,700.00, which amount was agreed by Hardesty to be owed to ECO 
Marketing after a deduction of $5,000.00 for a credit from Hardesty for 
service performed. R. at 15, Invoice No. 169 of ECO Marketing dated 
August 27, 2001. 
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After several promises to representatives of ECO Marketing that the 
$24,700.00 payment would be forthcoming (R. at 45-46), Hardesty finally 
remitted just $3,394.72 on about October 7, 2001 by way of a check. R. at 
33. The check itself included no memo of the intent of Hardesty, but it was 
accompanied by a letter dated October 5, 2001, claiming to be payment in 
full of all obligations owed by Hardesty to ECO Marketing. R. at 32. 
On about October 17, 2001, Hardesty had a telephone conversation 
with Brad Isom, for ECO Marketing, in which Mr. Isom "was livid" 
concerning the inadequacy of Hardesty's payment of $3,394.72. R. at 57, 
Affidavit of Robert Hardesty. Mr. Isom and the ECO Marketing CFO, 
David Clark, then prepared an e-mail to Hardesty explaining why the money 
Hardesty had sent was so inadequate. R. at 43-44. After noting on the 
reverse of Hardesty's check that it was being negotiated by ECO Marketing 
"without waiver, rights reserved per our 10/17/01 email", ECO Marketing 
finally negotiated Hardesty's check on about October 30, 2001. R. at 34. 
SUMMARY OF ARGUMENT 
Clearly, ECO Marketing did not accept the check from Hardesty in 
full satisfaction of the $24,700.00 debt. It was unambiguously 
communicated to Hardesty on October 17, 2001, by email and by telephone, 
that the $3,394.72 was inadequate. A notation representing ECO 
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Marketing's position was clearly made on Hardesty's check, and explained 
to Hardesty nearly two weeks prior to ECO Marketing's negotiation of the 
check. Hardesty could not misunderstand ECO Marketing's conduct in 
finally negotiating the check. If anything is left of the "conduct" language 
of Estate Landscape & Snow Removal Specialists. Inc. v. MountainStates 
Tel. & Tel. Co., 844 P.2d 322, 325 (Utah 1992), it applies here, and should 
allow ECO Marketing to continue to pursue Hardesty for the balance owed. 
As a matter of law, the facts in this case do not establish an accord and 
satisfaction. The present imbalance under the law, in favor of debtors like 
Hardesty who will manipulate the law for reasons not to pay their debts, is 
already enormous. ECO Marketing must be able to decide, without 
coercion and after communicating its intentions to the debtor, whether it 
may tackle the risks of attempting to collect legitimate debts. 
ARGUMENT 
Utah law examines the conduct of a creditor following 
receipt of a partial payment check, and allows Appellant to 
conditionally accept Appellee's purported payment in full 
check as a partial payment only, where Appellant's conduct 
prior to negotiation of the check clearly communicates a 
qualified and conditional acceptance. 
The three elements of an accord and satisfaction in Utah are as 
follows: 1) a bona fide dispute over an unliquidated amount; 2) a payment 
tendered in full settlement of the entire dispute; and 3) an acceptance of the 
6 
I 
payment as full settlement of the dispute. Dishinger v. Potter, 424 Utah Adv. 
Rep. 31, 32 (Utah Ct. App. 2001), citing Estate Landscape & Snow Removal 
Specialists, Inc. v. Mountain States Tel. & Tel. Co.. 844 P.2d 322, 326 (Utah 
1992) and Martan Remodeling v. Jensen. 706 P.2d 607, 609-10 (Utah 1985). 
(Emphasis added). The first and third elements are not satisfied in this case. 
According to Estate Landscape & Snow Removal Specialists. Inc. v. 
Mountain States Tel. & Tel. Co.. 844 P.2d 322. 326 (Utah 1992). the 
disagreement must be in good faith. Hardesty must claim that the 
disagreement, which finally arose in early October, 2001 when Hardesty 
attempted to get out of the remaining $24,700.00 amount he had already 
agreed to pay ECO Marketing several times just over a month earlier, was in 
good faith. Hardesty's deceitful attempt to avoid further liability on his 
promise to pay by carefully wording a letter which accompanied his partial 
payment, constitutes anything but good faith on Hardesty's part. 
When a similar issue came before a jury in Dishinger v. Potter. 424 
Utah Adv. Rep. 31, 32 (Utah Ct. App. 2001), the jury was properly allowed 
to examine and determine the disputed material question of fact posed by the 
first element of an accord and satisfaction. 
Furthermore, in Estate Landscape & Snow Removal Specialists. Inc. 
v. Mountain States Tel. & Tel. Co.. 844 P.2d 322, 326 (Utah 1992), the Utah 
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Supreme Court noted that a jury had been the trier of fact on whether the 
third element of an accord and satisfaction was fulfilled. The Utah Court of 
Appeals, in Dishinger v. Potter. 424 Utah Adv. Rep. 31 (Utah Ct. App. 
2001) recently examined and adopted the Utah Supreme Court's analysis of 
what constitutes acceptance by a creditor, for purposes of the third element 
of an accord and satisfaction. Citing Estate Landscape & Snow Removal 
Specialists, Inc. v. Mountain States Tel. & Tel. Co.. the appellate court in 
Dishinger v. Potter. 424 Utah Adv. Rep. 31 (Utah Ct. App. 2001) stated that 
"the third element of accord and satisfaction may be satisfied by the 
creditor's subjective intent to discharge an obligation by assenting to the 
accord, or conduct which gives rise to a reasonable inference that acceptance 
of payment discharged the obligation." Id., at 33. (Emphasis in original). 
In the instant matter, there was certainly no subjective intent by ECO 
Marketing to discharge the obligation by accepting the small partial payment 
from Hardesty. The objections of ECO Marketing were several, and 
obvious. The trier of fact must then look to the conduct of ECO Marketing. 
It is undisputed that ECO Marketing vigorously objected to Hardesty's 
inadequate payment, and that ECO Marketing clearly communicated its 
objections to Hardesty by way of an email dated October 17, 2001, the 
receipt of which was acknowledged by Hardesty in his Affidavit at R. 57. 
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This was accomplished nearly two weeks before ECO Marketing's clear and 
conditional endorsement of Hardesty's part payment was negotiated, with 
the words, "without waiver, rights reserved per our 10/17/01 email." 
There is no room for ambiguity in ECO Marketing's qualified 
negotiation of Hardesty's woefully inadequate partial payment in October, 
2001. Hardesty's view of the law is that ECO Marketing's negotiation—in 
any form, regardless of communications to the contrary—imputes 
acceptance of Hardesty's terms as a matter of law. If this is the state of Utah 
law, then a declaration of the same is required by the Court that will clearly 
overrule inferences in Estate Landscape and Dishinger that the creditor's 
conduct is still relevant to the outcome, inferences that should favor the non-
moving party when the lower court, without more, grants Hardesty's Rule 
12(b)(6) Motion to Dismiss. In effect, under the "law according to 
Hardesty," negotiation of the check, alone, means ECO Marketing has 
accepted the terms contained in Hardesty's carefully worded letter which 
accompanied the $3,394.72 partial payment. 
Contrary to Hardesty's opinions, the cases cited above leave room for 
a careful examination of the apparent reasons of a creditor's conduct, by 
which a trier of fact can decide whether the third element of an accord and 
satisfaction is satisfied. 
9 
CONCLUSION 
Appellant ECO Marketing's conditional negotiation of Hardesty' s 
check, after having made clear to Hardesty the qualifying nature of the 
negotiation and the continuing dispute between the parties, did not achieve 
an accord and satisfaction between the parties in this case. Estate Landscape 
& Snow Removal Specialists, Inc. v. Mountain States Tel. & Tel. Co., 844 
P.2d 322, 330 (Utah 1992), specifically states that the third element of an 
accord and satisfaction may be satisfied by "conduct which gives rise to a 
reasonable inference that acceptance of payment discharged the obligation." 
(Emphasis added). An examination of that conduct should not be blind to 
actions and speech besides the actual negotiation of the partial payment 
check from a wishful debtor. 
No other reported case before the Utah Supreme Court, or the Utah 
Court of Appeals, has involved conduct by a check recipient that so clearly 
disputed the partial payment prior to negotiation of ECO Marketing's 
conduct in the instant case. Given ECO Marketing's email of October 17, 
2001, the telephone call between the parties on that date, and ECO 
Marketing's reminder of the email on the reverse side of the Appellee's 
check, all prior to negotiation of the check, no reasonable inference can 
possibly be drawn that ECO Marketing's qualified acceptance, "without 
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waiver, rights reserved", somehow constituted conduct that discharged 
Hardesty' s remaining substantial obligation to ECO Marketing. 
Respectfully submitted this M day of December, 2002. 
Dwight Eplpersoi 
Attorney for Plaintiff and Appellant 
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FINDINGS OF FACT 
1. On or about June 11, 2001, the parties entered a contract regarding a joint 
business venture between Plaintiff and Defendant, namely Business Pricing Systems. 
2. The parties also entered a contract on April 19, 2001, whereby Defendant agreed 
to provide consulting services to Plaintiff. 
3. During or about August 2001, the parties agreed to terminate their professional 
association. In this context, on or about August 27, 2001, Plaintiff prepared an Invoice to 
Defendant requesting payment of $24,700.00, which Plaintiff alleged it is owed by Defendant 
pursuant to the parties' various agreements. 
4. On or about October 5, 2001, Defendant sent Plaintiff a check in the amount of 
$3,394.72 along with a letter which stated the check "represents full and final payment, satisfying 
all conditions existing between" Plaintiff and Defendant. Defendant's letter explained 
Defendant's calculations were based on the parties' contracts and that, "Endorsement and deposit 
of full and final payment indicates a full release of interests and liabilities between" Plaintiff and 
Defendant. 
5. On or about October 17, 2001, Plaintiff sent an e-mail to Defendant advising 
Defendant that his proffered payment of $3,394.72 was inadequate and would be accepted only 
and partial payment of the amount owed. 
6. On or about October 30, 2001, Plaintiff endorsed the Defendant's check, "without 
waiver, rights reserved per our 10/17/01 email." Plaintiff thereafter deposited said check. 
i 
CONCLUSIONS OF LA W 
1. As is agreed by parties, the three elements of an accord and satisfaction in Utah 
are (1) a bona fide dispute over and unliquidated amount, (2) a payment tendered in full 
settlement of the entire dispute, and (3) an acceptance of the payment. Estate Landscape & Snow 
Removal Specialists, Inc. v. Mountain States Tel. & Tel Co., 844 P.2d 322, 325 (Utah 1992); 
Dishinger v. Potter, 47 P.3d 76, 80 <][19 (Utah Ct. App.), cert, denied. 40 P.3d 1135 (Utah 2001). 
2. As is clear from the parties' conflicting calculations of the amount owed by 
Defendant to Plaintiff under the terms of the parties' various contracts, there exists in this matter 
a bona fide dispute over an unliquidated amount of money. 
3. By his letter and check of October 5, 2001, Defendant tendered payment of 
$3,394.72 in full settlement of the entire disputed amount, as "a written offer may be contained in 
one or more documents, such as a check and separate letter." Estate Landscape, 844 P.2d at 326. 
4. By endorsing and depositing Defendant's check, regardless of Plaintiffs effort or 
intent to negate Defendant's conditional tender of payment, Plaintiff accepted Defendant's 
payment as an accord and satisfaction as a matter of law. See Estate Landscape, 844 P.2d at 330; 
Marton Remodeling v. Jensen, 706 P.2d 607, 608 (Utah 1985), Cove View Excavating & Constr. 
v. Flynn, 758 P.2d 474, 478 (Utah Ct. App. 1988). 
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ORDER 
THEREFORE, it is ORDERED: 
- 1 . Defendant's Motion to Dismiss is hereby GRANTED; and 
Plaintiff's Complaint is hereby DISMISSED, with prejudice. 
DATED this {/ day of July 2002. 
BY THE COURT: 
'AAZ*A^' 
HONORABLE MICHAEL B^BURTON 
Third Judicial District Court J-Mge 
Approved as to form this. day of July 2002. 
DWIGHT J.L. EPPERSON, P.C. 
Dwight Epperson, Esq. 
Attorney for Plaintiff eCo Marketing, Inc. 
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